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DISCUSSION: Tke prefererce visa petition wss dendsd by the
Direstor, Verment Service Center, and is now before the Associate
Cotrm:zgaicner tor Examinaticrzs on appeal. The =zrpeal will be

dismizaed.

The petitioner is a software sy=cems and consulting £irm. It seeks
to empleoy the beneficiary permanciatly as a programmer analyst. As
required by statute, the pelitlon ia asccompanied by an indiwvidual
labor certificaticon approwved by the Departmert of Labor. The
Gircctor dotermincd that the pecicioner had not established that
the beneficia=y met the petiticnerts cgqualifications for the
oosition as stated in the lahor sertificacion as of the petition'a
filing date. The director alzae [oand that the pziitionsr had not
c=tablished that it had the financial apility to Day the proffsred
wage az of the Ziling date of “ho potizion,

on appeal, ccunsel submits &2 stakemernt. Counsel furkher states
that ne will submit A separste brief and/or addi-icnal evidence to
the RAUT within 20 dave. To dato, howover, no additional evidence
has been recelved., Therefore, a deciegion will be made baged on the
reccrd as it is preserctly constitubed,

Section 203 (Ey (33 (A) (1) of the Irmicration and Waticnality 2ot (the
Actl, 8 TW.5.¢. 1183 (k) (3} (A (1), providea for the granting ot
preference clagsification to qualified inmigrants who are capakble,
st Che time o petition’ng for classificalion under this paragraph,
of performing sxilled labor (regquiring st least two years training
or experience), not of a temporsry or seasonal nature, £or which
gqualified workers are nct available in the United States.

A Tabor certifiication is an integral part of this petition, but the
lgpuance of a labor certification does not mandate -ke approval of
the relating petition. To bhe sligible for asproval, a beneficisrey
must hawve all the training, cduzation, and experieinse snecified cn
Eke labor cortification as of the pecition's filing date. Matrer
of Wing's Tea Houase, 16 I&N Dec. 158 {Act. Eeg. Comm. 15%77). Hersa,
tke pecition's filing dat= is May 17, 20C0.

Thke Aprlication for Alies Emplovment Certificatisr {Form ETA 750}
irdicated that the peoei-ion ol programmer analyst requived a
Bachelor s degres in any field, and two yoars of experience in the
job ocfferec.

Tle director delermined that -he periticner had not eatablished

Lhat Lhe beneficiary had tho roquired Sacnelor’s degres and denied
Ek= petition.

Ca appoal, coungsel dosg ool address this issuse.

Tag record 2ontains an educsticnsl evaluatiorn from ICES, whick
stsetes that the keneficimry has completed bhras yvesrs of avademic
study towarzds a bacoslaureate degree and wilh bis Lour years and
nine months of experience, a2 nas zompleled similar requiremsrcts to
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the completicn o a Bachelor of Scicnne Degree in Management
Information Systems £from an acoredited or Certiary educalion in Lhe
United States. While Lhis evalualion slales Lhal the bepeficiary
has artaired the equivalsncy of a bachelor’ s degres, the peritianer
h=d not indicated taat a combimation of educaticon and experience
can be accepted #s meesting thae moxnimum educational reguiremsn.s
stated on the labor certification. Ther=zfore, the combinztieon of
edication and sxperience nay mot be acoepted ik liew of educazion.

The threas vear experience for one vear of edicartion rele used in
the evaiuation is appllicable to nooimmigrant H1E petiticong, ot
immigrant petiticons. Tke bensficiary is reguired tTo have a
bachelor's degree on the Form ITAE 730. Tiaz petiticner's actual
minimnm rogquirerents colld have heesn clzrified or chanoced before
the Era ¥50 weas certifised by the Departmert of Labor. Since taat
was nol done, the director's decision teo deny the peticion must be
alflirms=d.

The  iggue here 1ia whether Lhe beprelfijcizsry met all of the
reculremnsnls =lLaked by the petitioner in bloock #§14 af the lakeor
wertilfication as of the day it wos “i7ed with the Departoent of
Labor. The petizioner nas not estaibliashed chal Lle beneliciary had
a bachalar!a degree on May 17, 22000, Therelors, the petitioner has
ot overcome “his porLion of the directors's decision.

The obher issuwe is whether the potibiloner has esLlabliske=d its
ability to pay the proffered wage ag ol Lhe [iliang date of the
patizion.

B C.7.RE. 2C41.%{g) [2} states in pertinacnt part:

Ability of prospective employer Lo pay wage. Ay
petition filed by cr Lor an emplovmonb-hagsed immigrarnt
which requires an offer of emplovment ruet be asconpanied
by =svidence that the progpsctiive Unilsd Btates soplovet
ha= tze ability to pay Lhe proffered wage, The
petitioner muas demsnatrate —his zhilicy at the Lime bhe
pricrity date is established and contiruirg until the
bensficiarv cotains lawful permansat rea’dencs. BEvidonce
=l this abkility shall ke esither in the form of copiea of
annual reporte, fzde-al tax returns, or aadited financial
atacem=nts.

Eligibility in this mabter hinzes on the pstitione: s abilizy to
Fay the wage offerec as ¢f the petilion’s fiZing date, which 22 the
dale the reguest for labor cercifrcabicn was  accepled for
Frocessing by any office within the amplovaeal syater of the
Cepartmant of Lakor. Macter of Wing’'s Tea House, 16 IL Dec. 153
Aot Reg. Cotom, 10770, Iere, the pooition's filing date is May
17, 2000, The beneliciarzy'zs szlavy as stated -n the Tabor
covbificatlon [y $75,000 Dor anmur,
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Counseel initialy  esubmitted insufficient  ewvidence of  tho
petitione-'as ability to pay the orofferec wage. O June 11, 2ZCQ01,
tnhe petiticner was reguested to sukmit evidence of itg akility to
nay the profiered wage, teo include the petiticrer's 1999 and 2000
Cax Teturns,

In respones, counsel suomitted a copy of the petitioner’s unaudiced
income statomont for the pericd ended December 31, 2000, a copy of
tne hanef-oiary'a W-2 Wage and Tax Statement whkich zhowed he was
vaid $3C,7446 .23 in 199%, apd a copy 2f the petitioner's 1998 Form
11205 T7.5. Income Tax Return for an S Corporation. ‘Lhe federal tax
return reflected gross receipts of 5288,720; gross prosit  of
3288, 750; compensztion of officers of %23, 000; salaries and wages
paid of 557,352; depreciatien of $150; ard an ordinary income
{Toag! from trade or buginesa activities of 516,5B1l. Schedule
reflected Cotal current assets of 55,752 irn cash and Total ourrent
liakbililies ol 510,540,

The director dotormined that the evidence did nol establisk that
the peticioner had the abllity Lo pay the prollersc wage and doniead
the pecition accordingly.

On appeal, counscl fails to address chls _soue.

L review oE Lhe 1%%8 [ederal tax return shows Zhat when one adde
the ordingry incoms and thes depreciation, the resgulit 1s 517,131,
less= than the profforcd wage.

Ko additicnal evidence has been submitted. 2coo-dingly, afrer a
review ot Lhe documentstion furnished, Yt i2 copoluded chat the
petitioner nas not established that it had sufficient awvailable
funds to pay the salary offered at the Lire ol filing of the
petition.

The burden <f prozf In these proceedinge reats sclely with khe
petitionsr. Seckicn 2%1 of the Avt, 8 U.5.0. 1352, The petiticner
haz not met that burden.

ORDER; “he apoesl ig dismissed.



